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File Ref: APP/G5750/A/05/1193216 & 1194327
Peruvian Wharf, North Woolwich Road, Silvertown, E16 2AG

The appeals were called in for decision by the Secretary of State by a direction, made under section

79 of the Town and Country Planning Act 1990, on 1 and 21 December 2005.

Ehe ;pplicatic:ns are made by Colpy Ltd and Haworth Lid to the Council of the London Borough of
ewham.

The applications Ref. P/}35/0191 & P/05/1213 are dated 3 February 2005 & 26 July 2005.

The development proposed is:

First application: Mixed use development comprising offices (B1), residential (C3), retail (Al, A3),

leisure (D2), hotel (C1), and buildings associated with the wharf for the handling of aggregates (B2)

and other powdered products with associated car parking, formation of highway access and internal

road layout together with works of hard and soft landscaping and other works incidental to the

redevelopment of the site;

Second application: Provision of a ferry passenger pier and associated works,

The reason given for making the direction is that the appeal raises issues relating to residential

development of more than 5 hectares or 150 or more houses.

Summary of Recommendation: That both appeals be dismissed.

1.1

1.2

1.3

The Appeal Proposals

The planning applications propose to redevelop the site for a variety of uses. A covered
wharf for aggregate transhipment and storage, including the production of ready-mix
concrete and mixed-use development, comprising mainly office and residential
accommaodation, together with a passengerpier-for a river bus service.

In summary, the proposais are as follows;

Wharf buildings for handling of aggregates and 14,720 sq. m.
cement products (B2)

Offices (B1) 28,000 sq. m.
Hotel (C1) 9,500 sq. m.

Leisure (Health and Fitness Centre/Gymnpasium 1060 sq. m.
ancillary to residential)

Retail (A1/A3) 2,060 sq. m.
Residential (C3) ' 1,474 units
Total 55,340sq.m.

Further details of the proposals are iltustrated=within the planning application drawings
and Design Statement, The covered wharf is proposed within the western corner of the
site. The detailed layout and design of the wharf has been worked up in conjunction with
an operator. The planning application proposes that the wharf will handle the
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14

1.5

1.6

1.7

1.8

1.9

transhipment of aggregates, cementitions powders and the production of ready-mix
concrete, The reconfigured extent of the wharf occupies an area that extends from the
river frontage adjoining the jetty to a new service access off North Woolwich Road. 1t is
proposed that specialist aggregate handling facilities will be installed on the wharf
frontage, in order to accommadate the requirements of the known future occupier.

Vessels will discharge using excavators which will deposit aggregate onto a travelling
hopper, located on the wharf side. The hopper then feeds aggregate into a rising transfer
conveyor located within the enclosed aggregate storage facility. Entry and exit for traffic
will be via a designated road connecting the wharf and the site to the highway. A traffic
management system and one way route, limits vehicle movements and reversing within
the site. Parking spaces for employees and visitors for up to 8 truck mixers and a small
number of aggregate tipper vehicles is proposed on the site to allow parking overnight
and at weekends.

There are two separate road accesses to serve the other development planned on the site,
proposed from Silvertown Way. The first and main entrance is located in the centre of
the road frontage of the site. A secondary entrance is also proposed along the eastern
edge of the site and is designed to serve the hotel. A central access road, known for the
purposes of the planning application as ‘Peruvian Boulevard’ runs down the centre of the
site from the main access off Silvertown Way.

The employment and hotel uses are located parallel and adjacent to the new DLR-
corridor along the northern boundary of the site, fronting Silvertown Way. The hotel is
located within the north eastern corner of the site and three office buildings are proposed
along the remainder of the road frontage. The hotel and central office buildings arc
generally ground plus five storeys high (30m AQD), with the office buildings located in
the north western corner of the site rising to nine storeys (42m AOD).

Residential accommodation is proposed on the southem part of the site and is generally
arranged in four rows of buildings, which run perpendicular to the Thames, with two
squares being created within the south eastern comer of the site. The three western
residential blocks are separated by Peruvian Boulevard and also an area of open space
known as ‘Peruvian Meadow’, which is located on the roof of the covered wharf. The
buildings adjacent to Peruvian Meadow generally rise to 30m AOD. Taller buildings are
proposed at the end of the boulevard adjacent to the river, where the buildings rise to a
maximum of 69m AOD (up to 23 storeys).

Town houses rising to 21m are proposed along the eastern boundary of Peruvian
Meadow and residential buildings rising from 39m AOD to S1m AOD are located along
the western edge of the meadow. There is a taller residential building rising from 48m
AQOD to 69m AOD located on the northern side of the meadow, adjacent to the
employment buildings.

Within the south eastern corner of the site, a River Square is proposed along the river
frontage which would benefit from extensive views along the river. Buildings located on
the north and eastern side of the square rise from 28m AOD to 67m AOD. Behind this
area, another square of residential buildings rising from 21m AOD to 30m AOD (7 to 10
storeys} is proposed around a smaller area of open space.
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1.10

1.12

1.13

In total, 1,474 residential units are proposed as part of the development. Affordable
housing is proposed to be provided as part of the development with 516 residential units
for affordable purposes. A riverside walk and cycleway is proposed along the entire
stretch of river frontage. Retail uses totalling 2,060sq.m. are proposed along the ground
floor of buildings located along the river frontage, including within River Square and the
western end of Peruvian Boulevard and also along the road frontage of the site. The
units are relatively small in size, ranging from 270sq.m. to 700sq.m.

A 1,060sq.m. leisure facility is proposed overlooking the River Thames which would be
ancillary to the residential accommodation on the site.

The car parking provision for the proposed development is set out below;

Land Use _ Car Parking Provision
(Masterplan)

Residential 1181

Offices 47

Retail 40

Hotel 37

Leisure Included within retail

The proposals allow for the development of a passenger pier within the south eastern
comer of the site, adjacent to the River Square. The pier. is subject {0 a separate
application for planning permission (ref: P/05/1213). A number: of passenger services
could operate from Peruvian Wharf including a commuter service to central London (to
be operated by Thames Clippers), a ferry service to Greenwich Peninsular, services to
ExCeL conference and exhibition centre and occasional charter boat services.




2.2

2.3

24
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The Site and Surroundings

Peruvian Wharf is situated on the north bank of the River Thames to the south of
Silvertown Way (A1020) and overlocking a stretch of the river known as Bugsby’s
Reach. It is close to the old entrance of the Royal Victoria Dock.

It lies approximately 1.5 km east of Londen City Airport; the Royal Victoria DLR
station is 0.75 km to the north-east, whilst Canning Town Jubilee Line station is 1.5 km
away. The northern edge of the site is the location for a new station (West Silvertown) on
the DLR extension to London City Airport and under the Thames to Woolwich, the first
phase of which opened in December 2005 In addition, there are two bus services
(service nos. 69 and 474) which travel along North Woolwich Road and provide an
alternative means of transport to the train and an interchange bus stop will be located on
the site.

The site totals some 7.7 hectares and is a combination of Plaistow Wharf (the most
casterly part) which was developed in 1881 and the Peruvian Guano Wharf, which was
developed in 1950. The site was formerly owned by Tate & Lyle and used for the storage
and processing of sugar. Tate & Lyle’s use of the wharf facility ceased in 1968 and
between 1973 and 1993 part of the wharf was used to import sea aggregates by niver for
onward transmission by road. The site has not been used as a wharf since 1993 and is
currently lying vacant. The site is owned by the appellant.

Part of the site is safeguarded for wharf purposes under Articles 10 and 27 of the Town
and Country Planning (General Development Procedure) Order 1995. The Direction,
dated 16 June 2000, was originally issued on 11 March 1997. The extent of safeguarding
affects the River portion of the site and equates to some 3.6 ha. The safeguarded portion
has no access to the adopted highway network. The safeguarded area has been drafied so
as to cross land ownership boundaries and includes land in the ownership of the
applicant, 0.07 hectares of land owned by Tate and Lyle (the neighbouring land owner)
and also the campshed which is owned by the Port of London Authority (PLA). A plan
indicating the extent of the existing and proposed safeguarded wharf is contained within
Appendix 11,

The site has a river frontage of some 220m and extends back from the River Thames to
the Nerth Woolwich Road/Silvertown Way (A1020). The Peruvian Wharf frontage is in
two parts; the downstream 120m is fronted by a campshed retained by sheet piles. The
campshed is at a level of approximately 3.2m above chart datum, The campshed was in
the past protected by marker piles at each corner; sometime between 1987 and 1991 the
upstream marker pile was removed but the downstream pile remains. The upstream
100m of the wharf is fronted by an open jetty structure. The river bed in front of this
jetty is at a level of approximately 2.3m above chart datum. A mooring dolphin is located
approximately 45m upstream of the frontage; this dolphin has in the past been used for
mooring vessels on Peruvian jetty.

The site narrows further from the River, stretching for approximately 390m from the
road to the river. The site narrows around the Tate and Lyle retained area for the
operation of the Gelden Syrup plant and widens again at the roadside. The roadside
boundary of the site extends to approximately 400m.
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2.7

2.8

Vehicular access to the site is direct from North Woolwich Road. This is a private and
gated access that is unmade. There is no vehicular access to the part of the site that is a
safeguarded wharf.

The site itself is cleared, remediated and levelled with a layer of crushed fill over its
entire area. The site has a step in level, with a level of +6,00M OD adjacent to the river
¢xtending approximately 70- 80 metres back from the river as the upper level and the
remainder of the site at the + 3.00M QD. This is a characteristic of the area and is shared
with the adjoining sites along the river edge.

Swrounding Area

29

2.10

2.11

2.12

2.13

2.14

The appeal site is bounded by employment uses on its north-western and south-eastern
sides. The north western boundary of the site lies adjacent to the Nuplex Resins
(formerly Akzo Nobel) site (approximately 4.7ha in size) that is used for the manufacture
of resin coatings. Further north west, the Carlsberg Tetley Brewery site is located. This
site has been acquired by the London Development Agency in a joint venture with
Quintain Estates Ltd. Proposals for a mixed development of residential and employment
uses on the site are being explored.

There is a mix of uses adjacent to the south eastern boundary of the site, with Jehn
Knight Limited (animal rendering) occupying a site of approximately 1.7ha adjacent to
the river. To the north east there is an operational site of approximately 1.2ha that is -
retained by Tate and Lyle for the production of Galden Syrup. This land was formerly
part of Plaistow Wharf. Further to the south east along the river, Manhattan Wharf is
located, which is owned by Atlantis Oil and Chemical Ltd. and is used for the
transshipment of petroleumn products. Sunshine Wharf is located further to the east. The
wharf is owned by Sun Chemicals Ltd. and is used for the importation of chemicals and
petroleum products for use in the on-site plant to make newspaper inks. Both Manhattan
Wharf and Sunshine Wharf are currently being marketed for sale.

To the north-east of the site is Silvertown Way/Dock Road, whilst the Britannia Village
Housing development lies immediately to the north east, on the northem side of
Silvertown Way. The Britannia Village development comprises 917 residential dwellings
and six retail units, a primary scheol and a community centre. The Royal Victoria Dock
is located further to the north and the Royal Victoria Dock Footbridge has been built by
the LDDC to provide a direct link from Britannia Village to the DLR station at Custom
House on the north side of the dock and to ExCel.. The ExCeL Exhibition Centre and
additional residential and hotel and leisure development is located on the northern side of
the dock.

The Silvertown Quays redevelopment scheme which involves the development of 4,930
residential units and world class aquarium is also located to the north of Silvertown Way,
approximately 400m to the east of the site at the closest point. LB Newham resolved to
grant outline planning permission for the development in March 2005.

To the east of the site along the river, the 22-acre Thames Barrier Park is located. The
park was created by the London Docklands Development Corporation in 1997 to

encourage the redevelopment of the area. This has resulted in the successful residential
developments known as Tradewinds and Thames Barrier East, each side of the park.

The Greenwich Peninsula development is located to the south of the site, on the south
bank of the river., The peninsula is a large mixed use development including-the
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2.15

2.16

Millennium Dome which amounts to approximately 106 hectares of re§idenﬁal,
entertainment, business, retail and community uses and includes a passenger pier. The
proposals include 10,000 residential units and 300,000sq.m.of effices.

Lyle Park, a substantial (2.3ha) area of open space is located to the south east,
approximately 150m from the eastern boundary of the site.

The boundaries of the appeal site are described as follows:

North East boundary

2.17

2.18

2.19

The North East boundary of the site abuts North Woolwich Road /Silvertown
Way/A1020 and this is the main access point onto the site. The ground along this
boundary is level at approximately +3.00M OD.

Part of the original site has been given over to the new elevated DLR line which runs on
stilts parallel to the boundary and has a station on the site.

The boundary is currently demarcated by a contractors hoarding along the rear pavement
line of the newly constructed road junction and West Silvertown DLR station. There is
an earth bund inside the hoarding to prevent unauthorised access and fly tipping.

South East Boundary

2.20

2.21

2.22

223

2.24

225

The South East Boundary is a fragmented boundary with a stepped profile and 3°
different conditions along its length as it runs from road (A1020) to river.

The first portion of the boundary abuts the back of pavement of Knights Road an access
ioop road off North Woolwich Road. The boundary is defined in part by an old brick
wall with metal railings and in part by the continuation of the contractors hoarding and
earth bund around the comner. The ground is level at approximately +3.00M OD.

The middle portion of boundary abuts the remaining Tate & Lyle factory. This section
projects into the site and a new concrete blockwork wall approximately 2.4 M high has
been constructed on its 3 sides to provide a secure boundary.

This was part of the sale agreement between Tate & Lyle and the appellants —~Colpy and
Haworth Ltd. As part of the same agreement Tate & Lyle have clad their factory building
to become a better neighbour. The ground is level at approximately +3.00M OD.

The third portion runs from the corner of the Tate & Lyle plant to the river and abuts
John Knights Ltd (PDM Group) an animal rendering plant. The boundary at this point is
an old brickwork wall in part with buildings abutting on the John Knights side
approximately 2 -3 storeys in height.

It 1s in this section that the ground rises from the +3.00M OD general ground level to the
+6.00M OD of the river wall / flood defence level. At present this is an indistinct line
with crushed fill from the demolition process spread at the +6.00M OD level almost to
the boundary without surcharging the boundary walls. The first 15-30 Metres back from
the river is the historic river wall level with the river buildings on John Knights founded
at this level. '
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South West Boundary

2.26

2.27

2.28

The South West boundary is the River Thames along its entire frontage. This is a level
surface set at +6.00M OD but this boundary has two different river conditions that reflect
1ts past as two different wharves — Plaistow Wharf and Peruvian Guano Wharf.

Plaistow Wharf is the river wall with a campshedded area ie, a flat shelf on the river bed
where flat bottomed boats rest when the tide recedes. It is a drying wharf. The
campshedded area extends about 12 metres out into the river and takes up approximately
half of the boundary, the full extent of the old Plaistow Wharf.

Peruvian Guano wharf has a concrete jetty that projects at a shallow angle into the river
to provide deeper berthing. There is no campshedding and this is also a drying wharf.
The concrete jetty is approximately 10 meters wide and is linked back to the river wall at
two points by bridge link sections. Its extremity on the western end 1s approximately 20
metres into the river.

North West Boundary

2.29 The North West boundary is a single straight line boundary that abuts Nuplex Resins

2.30

plant along its length. There are a number of industrial buildings along the length of the
boundary with infill brickwork walls between buildings and a patchwork of pipes, vents
and some windows typical of industrial buildings over the length.

The ground is at +6.00M OD at the river wall and this presently is similar to the South
Eastern boundary with crushed fill from the demolition process spread at the +6.00M OD
level almost to the boundary without surcharging the boundary walls extending back into
the site for approximately 50-60 metres. Beyond this point the boundary is level at
approximately +3.00M OD back to the road.
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Planning Policy

The statutory development plan is the London Plan Adopted February 2004 and the
Newham Unitary Development Plan Adopted June 2001.

The Newham UDP is currently under review and draft documents relating to the
replacement Local Development Framework for the area were published for consultation
in February 2006. '

The key national, regional and local planning policy and guidance documents that are
relevant 10 the appeal proposal are set out below.

National

PPS1
PPS3
PPG3
PPG4
PPS6
PPG13
PPS23
PPG24
PPG25

Regional

» RPG9a

s The London Plan

Draft Sub Regional Develepment Framework: East London {May 2005}

Safeguarded Wharves on the River Thames (January 2005)

Local

» Newham UDP

e Newham LDF: Draft Preferred Options for the Core Strategy (February 2006)

¢ Necwham LDF. Royal Docks and Thameside West: Area Action Plan Draft
Preferred Options (February 2006)

¢ Newham LDF: Background Paper: Industrial Land (February 2006)
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3.4 A table listing the most relevant development plan policies is contained within appendix 9 to
the Statement of Common Ground (CD Ot1). Of particular relevance to the issues in this

appeal are the following:
3.5 London Plan:-
¢ policy 4A.14: Reducing Noise,
o policy 4C.14: Freight Uses on the Blue Ribbon Network,
o policy 4C.15: Safeguarded Wharves on the Blue Ribbon Network.
1.6 Newham UDP:-
o policy EQ46: Air Quality Strategy Objectives,
o policy EQ48: Noise-Sensitive Development,
o policy EMP4: Principal Employment Areas,

a policy T27: Retention of Freight Handling Facilities.

Page 9
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Planning History

In April 2000 the Council resolved to grant outline planning permission for the
redevelopment of the site for mixed use purposes including office, 400 residential units
and other associated employment (leisure/amenity retail) uses subject 1o referral to the
Secretary of State for the Environment Transport & Regions. This application remains
undetermined.

Capital & Provident subsequently submitted eight separate applications in relation to the
non-safeguarded part of the site in August and September 2000. Five of the applications
sought outline approval and three sought full planning permission. The five outline
applications were for:

a two storey, 1080 sq m office/showrcom/retail development;

a four storey office/telecommunications building of 9,800 sq m floorspace;

a 21,860 sq m office/telecommunications building; -

a six storey and basement office/telecommunications building of 27,350 sq m
floorspace and for ‘

. a six storey office/telecommunications building of 16,500 sq m floorspace.

e & @ &

The three full planning applications were for:

. a seven storey, 180 bed, 3-4 star hotel
* a four storey 2,855 sq m office building with some 475 sq m of ancillary use and
. a new site access road and junctien with North Woolwich Road

In February 2001 the Borough resolved to grant permission on the non-safeguarded part
of the site for ‘Major Bl development and mixed use development, subject to entering
into a Section 106 Agreement’. The $106 Agreement was agreed and the planning
consents granted on 11 March 2005.

Another outline application (ref. no. 02/0276) was submitted on 28th February 2002 by
the applicants proposing the redevelopment of the site for mixed use purposes including
office, residential and other associated employment (leisure/amenity retail) uses along
with the provision of land for a new DLR station, public open space, a riverside walkway
and the incorporation of a river bus pier. In summary, the proposals are as follows;

Use Floorspace
Offices (B1) 92,650sq.m.
180 bed hotel (C1) 9,500sq.m.
Leisure Centre (D2) 2,800sq.m.

Page 10



Report APP/G5750/A/05/1193216 & 1194327

4.6

4.7

Retail (A1/A3) 1,350sq.m.
495 Private Residential units 47,000sq.m.
194 Affordable Residential Units 20,000sq.m.
Total 173,300sq.m.

At the Committee meeting of 25th February 2003, Members resolved to approve the
application, subject to the prior completion of a Section 106 Agreement and referral to
the Mayor for London and the ODPM. The Secretary of State subsequently directed that
an Environmental Statement must be submitted in relation to the application. An ES was
subsequently prepared and submitted to the Council in April 2004 and the application
was given a new reference number (P/05/0192), The application was subsequently
withdrawn on 30th March 2005.

A revised application (ref.no. 04/0570) for mixed use development including a working
wharf that is identical to the appeal application, apart from the fact that it did not include
a bulk powdered products storage facility, was submitted on 8th April 2004 and
subsequently appealed. This appeal was subsequently withdrawn.
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5.

5.1

5.2

53

5.4

The Case for the Greater London Authority
The appeal site as a safeguarded wharf

The appeal site as a whole comprises 7.9 hectares of land in West Silvertown, to the
south of North Woolwich Road and fronting the River Thames. Some 38% (3.1 ha) of
the appeal site falls within the boundary of an extant Safeguarded Whart direction' from
the Secretary of State (SoS). The direction covers the upstream (west) Peruvian Wharf
and the downstream (east) Plaistow Wharf berths, land to the rear of these berths and the
campshed berth off Plaistow Wharf. The two wharves are referred to however as
Peruvian Wharf. A campshed is a platform alongside a wharf, submerged at high tide
onto which barges are manoeuvred for easy unloading when the river level drops.

The history of using planning directions to safeguard wharves can be traced to regional

planning gu1dance first contained in RPG3b/9b — Strategic Planning Guidance for the

River Thames®. The guidance observed that many sites on the Thames for freight

transport and other river related uses are under development pressure or have been lost

within recent years and are a diminishing and finite resource. It indicated that some sites

which are currently or could potentially be used for the transhipment of freight,

including waste and aggregates, should be retained and safeguarded against development

that could preclude their future use for these purposes. Use of wharves for cargo

handling is a relatively low value commercial use, but it needs to be seen in the context.
of sustainability, particularly in relatton to the removal of long distance HGV:
movements from London’s roads.

The SoS issued two sets of planning directions to identify 32 wharves suitable for cargo
handling, including Peruvian Wharf. In July 2000 responsibility for considering planning
decisions on safeguarded wharves was transferred to the Mayor of London. Any
application lodged on the sites, whether for redevelopment or carge handling has to be
referred to the Mayor. The Mayor developed the process for considering safeguarded
wharves by preparing an implementation report on the wharves®. The report contained
trade forecasts to indicate that the Port of London has the potential for its aggregates
shipment business to grow by 42% over current levels provided there is sufficient
handling capacity available. Peruvian Wharf is identified as one of three vacant wharves
capable of being made viable to assist in this growth and thereby contribute towards the
capacity shortfall of 2.1 million tonnes in Greater London to 2015. The report states that
Peruvian Wharf could accommodate vup to 0.5 million tonnes per annum (mtpa) of this
shortfail, with the remaining two wharves (Hurlingham Wharf in Hammersmith and
Orchard Wharf in Tower Hamlets) accommodating up to 0.15 and 0.45 mtpa
respectively,

The London Plan policies which afford statutory protection to safeguarded wharves on
the River Thames arc Policy 4C.14 (Freight uses on the Blue Ribbon Network) and
Policy 4C.15 (Safeguarded Wharves). The first policy commits the Mayor and directs
the boroughs to support new development and facilities that increase the use of the river
to transport freight and general goods. The second policy stipulates that the
redevelopment of safeguarded wharves should only be accepted if the wharf is no longer
viable or capable of being made viable for cargo handling. The only exceptional

Corc Document (CD} Al

geis3s!
3¢D 14
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circumstance to this approach is for the redevelopment for a strategic proposal of

essential benefit for London, which cannot be planned for or delivered on any other site
in Greater London.

5.5  The London Borough of Newham (LBN) adopted UDP' contains a policy on
safeguarded wharves (Policy T27), which states that the Council will safeguard the
retention of freight handling facilities except where:

a) it can be demonstrated that the facility is operationally redundant and that there is
no demand for continued use; or

b) 1t is required as part of a major regeneration project and the developer can
demonstrate that the safeguarding of the future use of any part for freight
handling is not compatible with the project.

56  The explanatory text to policy T27 does not define what is meant by a major
regeneration project. Clarification provided states that:

“it may be that the continued use of a wharf is not compatible with the Council’s
objectives for major regeneration proposals, because of its location, because it is required
for other development proposals or because of its use™.

5.7  Government Office for London {(GOL), the Greater London Authority (GLA) and the
Port of London Authority (PLA) each made post-inquiry recommendations to modify the
UDP. These objections highlighted the ineffective nature of LBN’s policy on
safeguarded wharves, which was considered too lenient in its approach to proposals for
the redevelopment of protected wharves by giving undue weight to the need for urban
renewal.

5.8  There is inconsistency therefore between policies relating ta safeguarded wharves in the
UDP and the London Plan. The inconsistency amounts to conflict between the two plans.
The latter plan however takes precedence because it has been the subject of more recent
scrutiny and was published more recently. '

The Mayor’s Transport Strategy

5.9  The Mayor’s Transport Strategy’ recognises that transport of freight by river brings

' significant environmental benefits. Movement on water accounts for almost 10 per cent
of freight volume in London. The development of and changes in the river’s role in
trangporting goods and commodities including waste and recyclables will be considered
in conjunction with the Mayor’s Waste Strategy. In its reference to the wharves within
the GLA boundary, the strategy comments:

“to retain existing use and develop freight usage in the future, it is essential that
these interchange facilities are protected and that new facilities are provided
where necessary”.

Wharf viability.

5.10 The appellant has not sought to apply the exceptional circumstance in support of the
appeal scheme, therefore the key question becomes whether or not the viability
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